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This paper is the first in a series of occasional analyses that the New
Jersey El ection Law Enforcenent Comm ssion (ELEC) will publish on
topics of interest in the field of public disclosure. These studies
wi |l be based on staff research as well as work by outside persons such
as university professors and graduate students Anal yses witten by
external sources will be published with a disclaimer. It is ELEC s
goal to contribute substantive research for the ongoing debate on
i nproving the way our State regulates the inpact of noney on its

political process.

The topic of this paper is a review of the issue of contribution limts

and prohibited contributions.

Contribution Linmts

There are four comonly accepted approaches to limting the influence
canpai gn contributors have over legislators: 1) disclosure,

2) contribution linits, 3) expenditure limts, and 4) public financing.

A June 19, 1988, Eagleton/Star-Ledger poll indicated that the mgjority

of New Jerseyans support full disclosure, contribution limts, and
spendi ng caps as a way of preventing menbers of the Legislature from
bei ng obligated to canpaign contributors Thi s same poll suggested
that there is a high degree of reluctance anong the public to use

public money to help legislators get elected



Wth this information in mind, it is inportant to note that the US

Supreme Court, in Buckley v. Valeo, 424 U S. 1, 96 S.Ct. 612

(1976), tied expenditure limts and public financing together. In
ot her words, the high court said that it is permssible to inpose
spending caps only if a candidate opts to be subject to those caps by
taking public financing. Consequently, the public opinion represented

inthe poll has only a limted utility in any blueprint for reform

There are currently four bills in the Legislature that would establish
| egi sl ative public financing Unl ess these bills are enacted
di sclosure and contribution limts alone remain as feasible approaches

toward control ling undue influence over the legislative process.

There is no question that disclosure is fundamental to checking the
potential influence contributors m ght have over woul d-be
of ficeholders. As the ultimte watchdog over the process, disclosure
forces accountability. And accountability, by its very nature, nust
enhance the public trust. Accordingly, the Comm ssion would be well
advised to continue its efforts in insuring that the State of New
Jersey has strong disclosure | aws VWhet her through tightening
disclosure, i.e. identification of contributor's enployers, closing the
| oophole in the |obbyist law, or, as Professor Stephen A. Sal nore of
Eagl eton Institute suggests, beefing up ELEC s staff in order to turn
around sumrary information nore qui ckly, nmost New Jerseyans woul d

probably agree this effort should be made



Wi le the inportance of disclosure is certain, the viability of
contribution [imts as a means of controlling influence is somewhat

conj ect ural

To be sure, many nembers of the disclosure co unity, some academ cs,
numerous politicians, and a mpjority of the public in New Jersey, favor
curbs on contributors as a way of keeping the process honest.
Moreover, certain voices in the political science comunity, in
particular, believe that contribution limts force canpaigns to
denonstrate broad support anmong the electorate by collecting adequate

funds frommny small contributors.

I ndeed, contribution limts are designed to acconplish two major
purposes 1) to reduce a candidate's and future public official's
dependence on | arge donors, and 2) to encourage small donations froma

broad base of contributors.

Moreover, in the Buckley case, the U S. Supreme Court acknow edged a
real or potential connection between corruption and political
contributions. It found that |arge donations potentially could
i nfluence a candidate's position on issues and his or her actions when

elected to public office.



At the same time, the Court found contribution limts to be
constitutional because they reduce the influence wealthy persons and
groups potentially have over the el ectoral process and help to keep the

costs of political canpaigns under control

In sum the arguments for contribution [imts are that they denocratize
the process of elections by restricting the potential influence that
big donors m ght exert over the governmental process. Moreover, they

prevent an appearance of undue influence, if not the reality.

Onh the other hand, there are numerous argunents agai nst contribution
limts. Professor Larry J. Sabato wites that contribution limts may
result in contributions being hidden by deceptive reporting or non-
reporting. He suggests that in states that have weak | obbyi ng and
personal financial disclosure |aws, such as New Jersey, contribution
l[imts may result in nmoney being channeled to candidates in other, nore
"direct" ways. These nore "direct" ways may be nore corrupting because

the money goes directly to the candi date personally, not the canpaign

Anot her argument against contribution limts is that they can result in
the proliferation of PACs, and inproperly disclosed contributions by
affiliated corporations and unions. To prevent the occurrence of this
phenonmenon, strong anti-proliferation |aws would have to be enacted.
Even so, the nere existence of these |aws woul d not be enough to stop
entities fromcircumventing contribution limts if the Conm ssion did
not have the staff resources to enforce them  Sufficient enforcement

staff woul d be of paramount inportance.



Contribution limts, opponents argue, mght also encourage independent
expenditures; that is, expenditures made without the cooperation or
consent of a candidate. This constitutionally protected device for an
i ndividual, PAC, corporation, or union to exercise First Amendnent

rights may not be in the best interest of the election process.

Contribution limts may al so give unfair advantage to wealthy
candi dates and inadvertently result in an insurance policy for
incunbents. Only if a public financing programexists, and only if a
candi date opts to participate in it, can the expenditure of a
candi date's personal funds be limted. While every candidate would be
subject to contribution limts fromoutside sources, the wealthy
candi date could spend his or her own noney at will and derive a
significant advantage in the canpaign. Likew se, incunbents woul d
perhaps benefit fromcontribution limts because these limts would
make it more difficult for all candi dates, but especially challengers,
to rai se noney Since incunbents generally have higher name
recogni tion than challengers, better access to the nmedia, and the
ability to provide constituent services, opponents of limts believe

that incunbents gain nore advantage through themthan chall engers.

In addition, contribution limts mght encourage committees or
political parties to channel funds from corporations, unions, PACs and
i ndividuals to non-profit foundations to conduct voter registration
drives and turn-out-the-vote efforts. Not only would this tactic be
a way around the limts, but it would also transfer traditional

canpai gn functions to entities outside of the mainstream canpaigns.



Contribution limts also may encourage a practice known as bundling.
Bundl i ng occurs when an individual or group, such as a PAC, collects a
nunber of individual contributions and delivers these contributions to
the candidate. This practice should not be confused with the nornal
fund-raising activity undertaken by PACs, for instance. Nor should it
be confused with the contribution made by the contributor. It is a
distinctly different activity and one that sone people feel allows a
contributor to circunvent contribution [imts. The contributions that
are collected in this way are earmarked for one particul ar candidate or

canpai gn conm ttee

Finally, contribution limts, opponents argue, merely shift influence
over candidates and future public officials frombig contributors to
big fund-raisers. Those individuals with the ability to raise large
amounts of money in small contributions frommny contributors becone

more inportant to canpaigns and nore influential in the process.

Thus, reasonabl e people disagree on the merits of contribution limts.
One point that nost do not disagree on, however, is that if
contribution limts are introduced into the systemthey should, as
Prof essor Sal nore says, "not be too low." Contribution limts that are
too | ow are an inducement for people to go outside of the system

Reasonabl e contribution limts, while preventing the appearance and



perhaps reality of inpropriety, would still permt candidates to raise
enough rmoney right away, on an ongoing basis, to get their canpaigns
off the ground and sustain themthroughout. Adequate limts woul d
permt enough noney to be raised to get the candidate's message to the
voters. Moreover, if candidates cannot do this then perhaps it would

be fertile ground for a constitutional challenge.

But what is a reasonable contribution [imt in New Jersey? Perhaps the
best way of determning that relative to legislative races is to | ook
at the average contribution, the mean contribution, the highest and
| owest contributions, and the percentage of contributors over and under
certain nunerical levels in the most recent |egislative elections.

Also, it is inportant, for establishing contribution limts in New
Jersey, to consider the cost of living in the State, and that the State

has a | arge popul ation and a sophisticated el ectorate.

In the 1985 primary and general elections, the average contributions

wer e $425 and $769 respectively. The nean contributions were $200

and $250. In the 1987 primary, the average contribution was $531 and
the mean contribution $200. Figures are not yet available for the

general election of 1987 but will be later this year.



Li kewi se, the highest PAC contributions in the primary and general
election of 1985 were $2,000 and $10, 000 respectively. In primry 1987,
the hi ghest PAC contribution was $5, 000.

The percentage of contributions over $2,500 in primry 1985 was two
percent, in general 1985 five percent, and in primary 1987 three
percent.  The percentage of contributions under $500 in these elections

was 78 percent, 67 percent, and 76 percent respectively.

Based on these statistics, and with the expectation that general 1987
statistics will be sonewhat higher, a reasonable contribution limt
m ght fall between $2,000-$2,500. Such a linit should be adjusted for
inflation periodically. It would be | ow enough to prevent any
appearance of inpropriety yet high enough to w thstand any
constitutional challenge on the grounds that it did not permt
candi dates to raise adequate funds to get their nessage to the voters
or contributors to exercise their First Amendment rights. The Buckl ey
opi ni on uphel d for congressional candidates a $1,000 contribution limt
in 1976, and adjusting for inflation since then the $2,000 to $2,500

range appears conparabl e.



Certainly the range mght be somewhat higher or lower. But it is a
good starting point and one that balances the two public interests
invol ved: 1) elimnating undue influence and 2) protecting First

Amendnent rights.

Prohi bited Contributors
New Jersey | aw prohibits certain regulated corporations from using

corporate funds to make canpaign contributions, but does not prohibit

all corporations fromcontributing.

The corporations prohibited from maki ng canmpai gn contributions are
described in N.J.S. A 19:34-32, which bans insurance corporations or
associ ations frommaking either direct or indirect contributions for
any political purpose, and N.J.S. A 19:34-45 which reads:

No corporation carrying on the business of a bank, savings
banks, co-operative bank, trust, trustee, savings indemity,
safe deposit, insurance, railroad, street railway, telephone,
tel egraph, gas, electric light, heat or power, canal or
aqueduct conpany, or having the right to conderm land, or to
exercise franchises in public ways granted by the State or any
county or nunicipality, and no corporation, person, trustee or
trustees, owning or holding the majority of stock in any such
corporation, shall pay or contribute noney or thing of value in
order to aid or pronote the nomination or election of any
person, or in order to aid or pronote the interests, success or
defeat of any political party.

This prohibition against certain regul ated corporations nmaking canpaign
contributions was originally enacted in 1911 as part of a conprehensive

corrupt practices act under Governor Wodrow Wlson. A federal statute



enacted in 1907 is the source fromwhich the New Jersey statute
probably sprang; see N.J. Attorney CGeneral Fornmal Qpinion No. 14-1979.
This federal statute made it unlawful for any national bank, or any
corporation organi zed by Congress, to nmake a contribution or
expenditure in connection with any election to any Political office;
see 2 U S.C. S441b. (Fornmerly 18 U.S. C. S610).

The Federal Election Canpaign Act of 1971 anended the statute
and excluded fromthe definition of "contribution and expenditure" the
establishment, adm nistration and solicitation of contributions to a
separate segregated fund to be utilized for Political Purposes provided
that they were given voluntarily and the contributor had know edge of
the intended use for Political purposes. O course, this |anguage is

the basis for formng a Political action comittee (PAC).

The U.S. Supreme Court upheld this amendment in Pipefitters Local Union

No. 562 v. United States, 407 U S. 385 92 S.Ct. 2247 (1972). The

Court maintained that the 1907 federal law did not intend to prohibit a
corporation (or union) from making, through a political fund organized
by it, political contributions or expenditures so long as the nonies

going into the fund were voluntary.



In sum while federal law, originally through the 1907 statute
addressing certain corporations, and |ater through the "Federa

El ections Campai gn Act" of 1971, prohibits all corporations from making
contributions to federal candidates, it does not prohibit corporations
fromusing corporate funds to establish and nmaintain a PAC. It does
not prevent corporations fromusing corporate funds to help raise

vol untary noney for political purposes.

Wth respect to the 1911 New Jersey statute prohibiting certain
regul ated corporations fromcontributing, Formal Opinion No. 14-1979
arrived at a simlar, but not identical, conclusion vis-a-vis the
establ i shment of PACs by banks, one category of prohibited

contributors.

The Attorney CGeneral's opinion suggests that since the 1911 New Jersey
statute was enacted four years after the federal statute of 1907, the
New Jersey Legi sl ature operated under the sanme objectives as did
Congress. It therefore concludes that N.J.S. A 19:34-45 did not intend
to prohibit bank PACs frombeing forned and funded voluntarily by
menmbers of the corporation. However, unlike the federal |aw which was
amended to permt corporate assets to be used to set up such funds, in
New Jersey, banks would not be permtted to use corporate assets to

establish, admnister, or solicit contributions for the political fund.



Presumably this advisory opinion can be extrapolated to govern the

activities of all prohibited contributors in New Jersey.

The U.S. Suprenme Court, inits 1972 Pipefitters opinion, suggested that
an inportant congressional purpose in enacting the 1907 law was to
overcome the influence over elections exercised by holders of large
anounts of capital through canpaign contributions. The federal |aw was
addressing the influence over governnent officials by wealthy

cor porations.

In a related way, Attorney General Kimmelman, in Formal Opinion
No. 4-1983, suggested that the intent of the 1911 New Jersey statute is
to "insulate elective officials fromthe influence of regul ated

industries". It further states, "each business listed in the act may

be characterized as of a type strongly affected with a public interest.

Each business has been nmade the subject of extensive and pervasive
governnent regul ation. Conprehensive regulatory programs, vital to the
protection of the public, could become prime targets of elected
officials seeking to satisfy perceived debts to corporate benefactors

affiliated with a regulated industry."”

- 12 .



This statutory provision in New Jersey |aw has been broadly supported
by the public through the years. And, as evidenced by the recent

Eagl eton/ Star - Ledger poll, which found a mgjority of citizens concerned

about the negative affects of large contributions and canpaign
expenditures, it seems safe to say that New Jersey residents would

continue to support the prohibited contributor provisions in the |aw.

Despite the legal justification for the New Jersey prohibition and the
historical tradition surrounding it, approval for the ban on

contributions fromselected corporations i s not unaninous.

It is not clear that the New Jersey Legislature, in enacting "The New
Jersey Canpaign Contributions and Expenditures Reporting Act" in 1973
supported prohibitions against certain contributors VWhi | e not
superceding the 1911 provision, the stated purpose of the Canpaign Act
isto "require the reporting of all contributions received and
expenditures made to ... any candidate." The only contributions
prohibited by this Act are anonynous contributions and certain currency
contributions over $100. Indeed, the 1970 report of the Election Law
Revi sion Comm ssion that led to the enactment of the law stated that
"public disclosure _ __ would do more to protect the political system
fromunbridled spending than legal limts on the size of the

contributions."

- 13 -



Thus, the Canpaign Act views disclosure as the primary tool for
preventing the corruption of State officials. It does not seemto |ean

inthe direction of prohibiting certain contributors fromparticipating

in the process.

The argunent put forth by proponents of the ban, and certainly a nost
reasonabl e one, is that banks, insurance conpanies and certain other
regul ated industries have, more so than other corporations, have been
the subject of extensive governmental regulation. Also, because these
corporations are vital to the public, it would invite undue influence

to allowthemto contribute to |egislative candidates.

A response to this argunent is that the prohibition agai nst
contributions by banks, insurance conpanies and certain regul ated
industries may be outdated. The rationale for why New Jersey banks,

i nsurance conpani es and regul ated industries cannot contribute cones
fromthe national concerns of the early 1900's. It nmay be inapplicable

to the State's interests in contenporary times.

The reasoning is that in modern tinmes there are many other industries
that are heavily regulated by the State - sone even nore so - but not

subject to the sane restrictions. The building industry, the chemca

- 14 .



and pharmaceutical industries, the legal profession, the medical
profession, the dental profession, and the real estate business, are
anong these. Corporations in these categories are not prohibited from
maki ng political contributions. There is certainly a public interest
in the governmental activities of these corporate entities not being

perceived as unduly influencing public officials.

Moreover, there is today a significant problemin determning just what
is a prohibited contributor because of nodern corporate structure

Large, contemporary industries are horizontally integrated; that is a
maj or toy conpany, for exanple, nay have interests in not only the
production of toys but also of candy bars, autonobiles, soap, and
various other unrelated products. Such a conpany m ght even have an
insurance affiliate. Therein lies the problem Is the parent conpany
a prohibited contributor because it owns an insurance conmpany even if
that conpany only represents a small percentage of its corporate

hol di ngs and profits?

Certainly, in the early twentieth century such problens did not arise
with the frequency they do today. Horizontal integration creates major
enforcenent problens for an ethics agency attenpting to prohibit only
"certain classes” of corporate contributors. Perhaps, the two nost

viable options are to prohibit all corporate contributions or none.

- 15 .



Some menbers of the political science community al so express concerns
about prohibiting some or all contributors, but for different reasons.
Prof essor Sal nore suggests that the "unintended consequences of public

policy are sometinmes nore inportant than the intended consequences.”

Hs thinking is that no nmatter what kinds of prohibitions the State may
place on certain contributors it cannot stop the flow of noney; these
prohi bited contributors will sinply rechannel where they spend it.

Prof essor Sal nore does not believe that expenditures will be decreased
by prohibiting contributions. He says that public policy only affects
the rules by which these entities play, not that they will play.

Prof essor Sal nore believes, as nmentioned in the discussion about
contribution limts, that the best answer is to tighten the disclosure

| aws.

The spectre of independent expenditures is not one that delights
know edgeabl e people in the field. Yet this is one of the ways that
sone experts believe the money will be channeled as prohibitory |aws

becone nore prohibitive.

The concern with independent expenditures is that they result in |ess
accountability in the electoral process Al though reported by the
comm ttee doing the spending, independent expenditures are not
contained in the candidates' reports; therefore, there is not the sane

degree of disclosure. It is nore difficult to see what is going on.

.16 -



Many different reports have to be reviewed and nore staff would be
needed to enforce canpaign disclosure |aws. Mreover, there is
consi derabl e concern that independent expenditures, because of the
accountability issue, lead to canpaign tactics that are offensive, in
particul ar negative advertising. Mst woul d agree that spending by the
canpai gns thenselves is preferable to spending by independent

comm t t ees.

Wth regard to prohibited contributors in New Jersey |aw, PACs
est abl i shed by enpl oyees of these corporations may begi n spendi ng
i ndependent |y from canpaigns. Wile it has not begun to happen yet in

New Jersey, it has begun to occur on the federal |evel

Additionally, it is not a foregone conclusion that prohibited
contributors in New Jersey could not tap their corporate funds to make
i ndependent expenditures on behal f of certain candidates. This
possibility is raised because of the decisions in First National Bank

of Boston v. Bellotti, 435 U S. 765 (1978) and Consol i dated Edi son

Conmpany v. Public Service Conmmission, 447 U S. 530 (1980). These two

cases state the proposition that corporations have rights under the

First Amendnment to conment on public issues. Since elections involve
public issues, the constitutional justification for prohibiting the

right of speech via independent expenditures i s questionable.

- 17 -



In sum it is inportant for the Conm ssion and the public to be aware
of all sides of the questions in considering the inportant issues of

contribution limts and prohibited contributors.

Recomrendati on 1:

The Comm ssion recommends that contribution [imts be
enacted, provided that such limts are set high enough to permt
candi dates to rai se enough noney to run effective canpai gns, and
provi ded that sufficient safeguards are enacted to prevent the evasion

of contribution limts.

Recommendati on 2:

The Conmi ssion recomends that corporations and |abor unions be
prohi bited fromcontributing, except through political action

conmi ttees (PACs).

Recomrendation 3:

The Comm ssion recommends that it recei ve an adequate

appropriation to enforce these changes to the |aw.

The recommendations contained in this report are solely those of
the New Jersey El ection Law Enforcenment Conm ssion and do not
necessarily represent the views of any other individual,

institution, governmental agency or organization

- 18 .
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