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Advisory Opinion Neo, 25-1989
Dear Mr. Fahey:

The Commission has directed me to Lesus the following response to
your request for an advieory oplnion, whlch wes receilved on {Qctcber 16,
1989. You have asked whether an article eppearing Ln the Summer, 1989
edltion of the Unlon County Freeholder Bulletfin must be construed aa =
"political commpunicetion” eiding or promoting your 1989 general election for
Stata Assembly in the 2lsc district. If so, the costs pald by Union County
for the production and ci{rculation of the article ere suhjecc to the
disclosure requirements of thea Campalgn Contributions and Expanditures
Heporcing Act, N.J.5.A. 19:44A-1 g geqg, (hereafcer, "che Act®).

You have aubmitred for the Commlesion's consideretion a four-pege
pamphler entitled, Fre¢holder Bullesin., which lndlcetes on lts mastheed thar
ic 15 che "Unlon County Freshalder Newsletter," Summar, 1989, {The
contents of the newsletter Lz hereby Iincorporaced hy reference in chis
opinion,) The front page of the Freeholder Bylletin containg an arricle
under the heading, "Fahey, Cohen Seek to Curb Aute Insurance Costs,” beneach
which appears a photograph of yourself and Fresholder Heil Cohen, and a cen-
paregraph article beginning with the statement that Freeholder Cchen and
you, wich the support of the other fraeholders, have agreasd to plecs a nomn-
binding referendum on the November ballot *, . , to allow the publlc to
volce thelr opinion regarding persistently escalatlng car insurance coacs
which have eacaped suhatanti{al raforws for meny years." The arcicla
descrlbes the rols of yourself and Freeholder Cohen in praposing and
adopting a resolutlon which was adoptad on april 27, 1989 by the Union
Councy Board of Chosan Freeholders to place the euto insurance raferendum on
the hallot, and ganerally promotes favorable voter consideracion of the
referendum. After publication of this articla, tha Naw Jarsay Supreme Gourc
ruled thac the non-blnding rafarendur quastion was lllegal and ordered its

removal from cthe general electlon hallor; asmes Board of Chosen Freeholders of
Mercer County v, Szaferman, 117 NI, 94 (1989).
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The articla you have suhmitced does not expllcicly raefar to your
1989 genersl alection Assenbly candidacy. Heverchalasa, Eaw Jersey ceae law
precedent hes hald that the cost of a communicaclan paid for ac public
expense can he deemed subject to campaign reporting raquiremente evan in the
absence of a specific reference to a candldacy or alaction. For example. =
compunication c¢irculated and pald for by a local puhlic ucility which
contained laudatory statements ahout its chairman, who waa ac the tima also
a4 lagleletive candidate, was held to be reporcahla aa a campalgn
contrihution by that authority even chough Lt made no explicit rafarenca to
ctha candidacy: In re Dayes, 156 N.J, Juper, 195 (App. Div. 1978}. Also, cha
coat of a nawslethber containing favorshle bBlographleal information about
chree school hoard candidaces, which newslattar was circulared prlor to a
school boerd elsction 1n a puhlicetion pald for and distributed by tha
s¢hool heard, ware hald to conetitute s reporteble campelgn contribution
notwithatanding the ahasnce of an explicic reference to the approsching
achool alection or their candidacies; ELEC v Brown, 206 M.J. Super. 206,
(App. Div. 1985).

In order ro provide guldance to incumhent offliceholdera, to
oppoaing candidsates and to publiec bodies which clrculate licarature to
conatituenca, the Comri{saion recently promulgated a regulation {san
21 H.J.BR, 703(h) and 21 H,J. R, 1379(a)) which attempts ro balanca tha
intereste of campalgn disclosure with the legitimate needa of pfficaholders
to communicete wich thailr constituence; aee N J.A.C. 19:25-11.10 (copy
encloaad), Of parclcular relavance are subaactlon (b), which sets forcth the
critaria for datermlning che circumscences undar whicbhb & communicetion will
ba desmed "policical” aven in the absanca of s reference to a candidacy, and
suhsectlon {¢) which exempre from the criceris Iin {(b) a communicecion
concerning a4 govarnment avent ot davelopment requiring conmsatltuent action.

After examining tha arcicla and the facts submicred herain, che
Commfsglon 1a satlsfled thac tha subject articla comes withln the Intant of
aubsection {c}), 1f not [cs preclae lengusge, and therafore cha arcicle ia
noc a reporteble campaign commnicacion,

The text of subeection {e) providea as follows:

{c) MNotbing conteinad In {(b) ahove sball he
construed to Tequire reporting of a communlecarlon by
en incumbent officeholder saaking reelectlon which
communlcaclon 1a circulated to constituents for the
eole and limfted purpose of communicacing
governpantal events raquiring those constituents Co
mpake applicacions or take ochar actlons within a
apecifled time pariod, or for the aole and limltad
purposa of communlcarcing facts relevantc to a hons
fide public emergency.

The purpose of the article you have submirced 1a netlfleation to
your conatituentrs chat you have co-sponsored a referandum question chac you
lnferentlally urge them to approve et tha fortheoming alection. The
placament of a raferendum questlon on the ballot 45 a algnificanc
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"governmental svent" wblch, but for subsequently being struck down by the
Supreme Court, would have required acklon by your conmtitusnts, 1.e,, voting
to approve or disepprove the referendum. Since the article was intended and
hed the effact of notifylng county reaidenta of the exiatence of the
referendum quastion, the articls comes within the exemption set Forch In
subsection (¢) of the regulation.

The Commisslon la aware cthac ee a county freehglder running for
State Aegembly you are not atrictly ". . . an Incumbent officeholdar aseeking
realection. . ," as provided {n subsecticn (c}. KNowevar, the Intent wea co
provide any officeholder undergeing en alaction contest & reaacnable
opportunity to commmicats to constituenta the development of = subercentiva
governmental event requiring constituent action, wichout creating cempeign
Teporting repercussiong. Typically, the exemptlon 1s spplied in che setting
of an incumbent seeking reelection, but as your case demonscrates, it must
be applicabla to any elected officeholder aesking eny cother alecciva offica
Lf it 18 co earve 1ts intended purposs.

Vary truly youra,
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